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1. CONSTRUCTION OF THE CONTRACT 
 
 This Contract shall be governed by and construed according to the laws of the State of Western 

Australia and the parties hereby to submit to the exclusive jurisdiction of the courts of that 
State. 

2. DEFINITIONS AND INTERPRETATION 
 
2.1 In the Contract except where the context otherwise requires: 
 

(a) ‘Brief’ means the document providing the written summary or outline of the Services 
required by the Principal. 

 
(b) ‘Consultant’ means the person or body whose Proposal is accepted by the Principal and 

includes its successors and permitted assigns. 
 
(c) ‘Contract’ means the agreement between the Principal and the Consultant for the 

provision of the Services. 
 
(d) ‘Letter of Engagement’ means the letter from the Principal to the Consultant whereby 

the Consultant is engaged to provide the Services. 
 
(e) ‘Principal’ means the City of Bayswater 
 
(f) ‘Principal’s Representative’ means the officer nominated by and representing the 

Principal for the purposes of the Contract. 
 
(g) ‘Proposal’ means the submission or tender received from the Consultant in response to 

the Principal’s request. 
 
(h) ‘Services’ means the services, which the Consultant is required to provide to the 

Principal under the Contract. 
 
2.2 (a) Words importing the singular include the plural and vice versa and words importing a 

gender include every gender. 
 

(b) Clause headings are for convenient reference only and shall not be used in the 
interpretation of the Contract. 

 
(c) Monetary references are references to Australian currency. 

 
(d) Reference to an Act by name includes the rules, regulations and local laws for the time 

being in force thereunder for the period of the Contract. 
 

(e) Where two or more persons or bodies comprise the Consultant they shall be bound 
hereby jointly and severally. 

3. GENERAL OBLIGATIONS 
 
 The Consultant shall perform and carry out the Services at all times in a conscientious 

expeditious and workmanlike fashion.  Where the Consultant is required to provide or utilise 
equipment such equipment shall be suitable for the Services and shall be maintained by the 
Consultant in good and proper working condition. 
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4. EMPLOYEES 
 
4.1 The Consultant warrants that its employees and agents are competent and have all necessary 

skill training and qualifications to carry out the Services in accordance with this Contract. 
 
4.2 The Principal may at any time by notice in writing to the Consultant require that the Consultant 

should cease to permit a particular person or persons employed by the Consultant to be 
engaged in carrying out the Services or any part thereof and the Consultant shall forthwith 
cease to employ any such person or persons in or about the performance of the Services and 
shall replace any such person or persons with such alternative person or persons as shall be 
suitably qualified and skilled to perform the Services and as shall be acceptable to the 
Principal. 

5. TIME FOR COMPLETION 
 
 The Consultant shall complete the Services  within the period or by the date stated in the 

Contract.  The Consultant may apply in writing with fourteen days after the occurrence of any 
event not attributable to the act, neglect or default of the Consultant or its servants or agents for 
an extension of time, stating the reasons and on receipt thereof the Principal shall determine 
whether an extension of time shall be granted and shall advise the Consultant accordingly. 

6. TERMINATION 
 
 Notwithstanding anything herein contained to the contrary the Principal may determine the 

engagement of the Consultant at any time and without prior notice upon the happening of any 
one or more of the following events, namely: 

 
 (a) If the Consultant enters into a Deed of Arrangement or an order is made for it to be 

wound up; 
 
 (b) If a Receiver or Receiver/Manager is appointed for the Consultant; 
 
 (c) If the Consultant enters into voluntary administration; 
 

(d) If the Consultant being a natural person, or if the Consultant being a partnership a 
partner therein becomes bankrupt or a party, as a debtor, to a Deed of Assignment, a 
Deed of Agreement or a Composition under Part X of the Bankruptcy Act 1966 
(Commonwealth); 

 
(e) If the Consultant or any of its employees or agents is guilty of any dishonesty, 

misconduct or neglect of duty or commits a breach of any of the terms or conditions of 
the Contract or refuses to comply with any reasonable instructions or directions given by 
the Principal’s Representative. 

7. ASSIGMENT 
 
 The Contract shall not be assigned, transferred, sublet, subcontracted, mortgaged, charged, 

encumbered or dealt with in any way by either party without the prior written consent of the 
other party. 

8. PAYMENTS 
 
8.1 The Principal shall pay to the Consultant the Consultancy Fee specified in the Letter of 

Engagement at the time or times and in the manner set out in the Letter of Engagement.  
 
8.2 Unless otherwise stated in the Contract the Consultant shall be entitled at intervals of not less 

than four weeks to receive payment less any authorised deductions for the value of work 
performed under the Contract as certified by the Principal’s Representative. 
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9. EXPENSES 
 
 Unless otherwise provided for in the Contract the Principal shall not be liable to reimburse the 

Consultant for the amount of any expenses incurred by the Consultant in and about the 
performance of the Services, including without limitation travel expenses accommodation and 
subsistence expenses.  All such expenses of the Consultant shall be deemed to be included in 
the amount of the Consultancy Fee specified in the Letter of Engagement. 

10. GOODS AND SERVICES TAX 
 
10.1 For the purposes of this clause: 
 
 (a) "GST" means goods and services tax applicable to any taxable supplies as determined 

under the GST Act. 
 
 (b) "GST Act" means A New Tax System (Goods and Services Tax) Act 1999 and (where 

the context permits) includes the Regulations and the Commissioner of Taxation's Goods 
and Services Tax Rulings and Determinations made thereunder and any other written 
law dealing with GST applying for the time being in the State of Western Australia. 

 
 (c) "Supply", "taxable supply" and "tax invoice" have the same meanings as in the GST Act. 
 
10.2 Where the supply of the Services or any part thereof is a taxable supply under the GST Act: 
 
 (a) The Consultancy Fee shall be inclusive of all applicable GST at the rate in force for the 

time being. 
 
 (b) The obligation of the Principal to pay the Consultancy Fee, or any instalment thereof, and 

the right of the Consultant to recover the Consultancy Fee, or any instalment thereof, 
shall be subject to and conditional upon the prior issue by the Consultant and the prior 
receipt by the Principal of a tax invoice in respect of the Consultancy Fee, or the relevant 
instalment thereof, which complies in all respects with the GST Act. 

 
 (c) This provision applies notwithstanding any other provision of these conditions or any 

legislation or rule of law to the contrary, but does not apply if the Consultant is not 
registered for GST, and is not required to be so registered, under the GST Act. 

 
10.3 The Consultant shall at all times observe, perform and comply with all applicable provisions of 

the GST Act relative to the supply of the Services under these conditions and the Letter of 
Engagement. 

11. INDEMNITY 
 
11.1 The Contractor shall indemnify and keep indemnified the Principal against all loss of or damage 

to the property of the Principal and from and against any claim, demand, action, suit or 
proceeding that may be made or brought by any person against the Principal or employees, 
professional consultants or agents of the Principal or any of them in respect of personal injury 
to or the death of any person whomsoever or loss of or damage to any property whatsoever 
arising out of or as a consequence of the sale or delivery of the Goods or the supply or 
provision of the Services by the Contractor or its employees, agents or subcontractors and also 
from any costs and expenses that may be incurred in connection with any such claim, demand, 
action, suit or proceeding. 

11.2 Notwithstanding the preceding paragraph, the Contractor shall not be rendered liable for 
personal injury to or the death of any person or loss of or damage to property resulting from any 
breach by the Principal of any provision of the Contract or any negligent act or omission of the 
Principal, or the employees, professional consultants or agents of the Principal nor for any 
claims, demands, actions, suits or proceedings, costs and expenses whatsoever in respect 
thereof or in relation thereto. 
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12. INSURANCE 
 
12.1  Without limiting its obligations and responsibilities, the Contractor shall take out Insurance for 

the entire Contract period under the following headings; 
 

(a) Public Liability: 
A Public Liability policy with an Insurer approved by the Australian Prudential Regulation 
Authority (APRA) as per their list of Insurers Authorised to Conduct New or Renew 
Insurance Business in Australia. 
 
The policy of Public Liability Insurance taken out by the Contractor is to provide a 
minimum limit of liability of $10 million (AU$10,000,000) in respect of Death, Property 
Damage and Bodily Injury. 

 
(b)  Workers Compensation or Personal Accident Insurance Cover: 

The Contractor shall effect and keep in effect during the currency of the Contract such 
Insurance as may be necessary to adequately protect the Contractor and the Principal in 
respect of liability for payment of compensation to any Employee of the Contractor or of a 
Subcontractor of the Contractor under the Workers' Compensation and Injury Act 1981 or 
at Common Law. 
 

(c)   Professional Indemnity: 
Where the Contract involves the provision of professional services and/or advice, the 
Contractor is to take out a Professional Indemnity Insurance policy with an Insurer 
approved by the Australian Prudential Regulation Authority (APRA) as per their list of 
Insurers Authorised to Conduct New or Renew Insurance Business in Australia. 
 
The policy of Professional Indemnity Insurance taken out by the Contractor will have a 
limit of Liability based upon a figure agreed by the Principal and Contractor as per the 
attached Schedule however; the limit of Liability will not be less than $5 million 
(AUD$5,000,000). 
 

(d) Product Liability:  
Product liability Insurance taken out by the Contractor is to provide a minimum limit of 
liability of $10 million (AU$10,000,000) in respect of any one occurrence and for an 
unlimited number of claims. 
 

12.2  The Contractor is to provide the Principal with Certificates of Currency and/or a copy of the 
Policy wording confirming as laid down within the tender document (if not mentioned, within 
seven (7) days) that the above Insurance policies are in place for the entire Contract period. 

 
12.3  The Contractor at the discretion of the Principal may be required to provide the Principal with a 

Risk   Management Plan relating to the Contract in accordance with AS/NZS 4360-2004 Risk 
Management. 

 
12.4 The Contractor at the discretion of the Principal may be required to detail the Principal as a 

Joint Named Insured under some or all of the Insurances detailed under Clause 12.1 and/or 
detail the Principals Interest by way of notation on Certificates of Currency. 

 

13. OWNERSHIP 
 
 All works items materials or information whatever nature produced or developed by the 

Consultant or under the direction of the Consultant pursuant to or in the course of providing the 
Services shall be and become the sole and complete property of the Principal whether such 
property is tangible or is in the nature of industrial or intellectual property rights (including 
copyright and rights of confidential information).  The Consultant shall not use any such works, 
items, materials or information otherwise than for the purpose of performing the Services 
hereunder without the prior written consent or license of the Principal first had and obtained. 
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14. ADDITIONAL WORK 
 
 If at the written request of the Principal the Consultant performs work additional to the Services, 

the Principal shall pay the Consultant in respect of such additional work at the rate provided for 
in the Letter of Engagement or if no such rate is specified then at the rate agreed between the 
Principal and the Consultant. 

15. COMPLIANCE WITH LEGISLATION ETC 
 
15.1 For as long as the Consultant shall continue to perform the Services hereunder the Consultant 

shall at all times at its own cost and expense observe, perform and comply with all Acts of both 
Federal and State Parliaments and all regulations, local laws, ordinances or orders made 
thereunder and the lawful requirements of any public municipal or other authority so far as the 
same may affect or apply to the Consultant or the Services and the Consultant shall indemnify 
and keep indemnified the Principal from and against all actions, suits, costs, charges, claims 
and demands in respect thereof. 

 
15.2 With respect to all work done in Western Australia under the Contract, the Consultant shall 

observe, perform and comply in all material respects with all relevant Industrial Awards, 
Industrial Agreements and orders of Competent Courts or Industrial Tribunals applicable to the 
work to be done in the performance of the Services. 

16. RELATIONSHIP 
 
 Nothing herein contained or implied shall constitute the relationship of partnership or 

employment or agency between the Consultant and the Principal and it is the express intention 
of the parties hereto that any such relationships are denied. 

17. WAIVER 
 
17.1 No right of the Principal hereunder shall be deemed to be waived unless such waiver is in 

writing signed by the Principal. 
 
17.2 A waiver by a party hereto shall not prejudice the rights of that party in respect of any 

subsequent breach of these conditions by the other party. 
 
17.3 Any failure by a party to enforce any provision of the Contract or any forbearance delay or 

indulgence granted by a party to the other shall not be construed as a waiver of the first 
mentioned party's rights under these conditions. 

18. ENTIRE AGREEMENT 
 
 The Contract including the Letter of Engagement constitutes the entire agreement between the 

parties for the provisions of the Services by the Consultant.  Any prior arrangements, 
agreements, representations or undertakings are superseded and any modification or alteration 
of any provision of the Contract will not be valid unless made in writing and signed by the 
parties hereto. 

19. ENFORCEABILITY 
 
 If any provision of the Contract should be held invalid, unenforceable or illegal for any reason 

the Contract shall remain otherwise in full force apart from such provision, which shall be 
deemed, deleted. 
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20. NOTICES 
 
 Any notices or other communication under the Contract given by either party shall be in writing 

and shall be delivered by hand, by registered mail or by facsimile to the addresses of the other 
party as stated in the Contract. 

21. ARBITRATION 
 
 Any dispute arising in connection with the Contract, which cannot be settled by negotiation 

between the parties, shall be submitted to arbitration in accordance with the Commercial 
Arbitration Act 1985. 

22. CONFIDENTIALITY 
 
22.1 The Consultant shall treat as confidential all information disclosed or made known to the 

Consultant, or acquired or developed by the Consultant during the course of or for the purposes 
of the Contract ("the confidential information"). 

 
22.2 Without limiting the generality of the preceding sub-clause, the confidential information includes 

computer programs, client lists, the Principal's methods of operation and details of clientele and 
potential clientele of the Principal. 

 
22.3 Immediately upon the completion of the Services or the prior termination of the Contract the 

Consultant shall deliver to the Principal all documents and materials relating to the confidential 
information which are then in the Consultant's possession. 

 
22.4 Without limiting the generality of the foregoing, the Consultant shall not use or disclose or 

authorise the use of disclosure of the confidential information to any person or company without 
the prior consent in writing of the Principal. 

 
22.5 The Consultant shall not be obliged to treat information as confidential in the following 

circumstances: 
 

(a) Where it would be unconscionable to require the Consultant to treat such information 
confidentially as the term "unconscionable" is defined in the section 52A of the Trade 
Practices Act 1974; and 

 
(b) Where it would be an invalid restraint of trade under the law of the State of Western 

Australia to require the Consultant to treat such information confidentially. 
 
22.6 The operation of this clause shall survive the completion or termination of the Contract. 
 


